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Foreword

FROM THE EDITORS

Dear Readers,

We are delighted to present to you the first issue of the third
volume of the Birkbeck Law Review.

We open this volume with an interview with Professor
Eduardo Mendieta, professor and chair of the department of
philosophy at State University of New York, Stony Brook.
This interview was conducted during the Professor’s visit to
the Birkbeck School of Law in September 2014, and is pre-
ceded by a foreword generously provided by Dr Oscar
Guardiola-Rivera, who explains the significance of inviting
Professor Mendieta to Birkbeck—Eduardo being currently
one of the most influential voices in the project to reinvent
critique in law, a project at the heart of Birkbeck’s Law
School. In his foreword, Dr Guardiola-Rivera reflects on the
two-day seminar in which Professor Mendieta presented his
paper, The Decolonial Turn: The Post-Human and the
Anthropocene amongst Others. In the interview, Professor
Mendieta further explores and discusses some of his work,
including the essays ‘Globalization, Cosmopolitics, Decoloni-
ality: Politics for/of the Anthropocene’ and ‘Interspecies
Cosmopolitanism’, as well as his forthcoming book, The
Philosophical Animal: On Zoopoetics and Interspecies
Cosmopolitanism.

Our second interview is with Alberto Toscano, Reader in
Critical Theory at Goldsmiths, University of London. The
discussion spans from the nature, or very existence, of the
proletariat as collective subject, in reference to thinkers such
as Marx and Badiou, to the ideas of law and justice in
relation to both liberalism and communism. He also delves
into the history of radical struggle, from the Italian resistance
to the ‘Arab Spring’, and the relation of human rights dis-
course to his work on fanaticism, as published in Fanaticism:
On the Uses of an Idea.

Our leading article is ‘Neoliberal Market Rationality: The
Driver of International Investment Law’ by Enrique Prieto-
Rios (PhD Law Candidate, Birkbeck College, University of
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London). It approaches neoliberalism as an ideological pro-
ject, which in his opinion has played an essential part in the
shaping of international investment law and the creation of a
distinctly and demonstrably pro-investor regime, with strong
protection of property rights. Prieto-Rios covers the develop-
ment of international investment law, the rise of the neo-
liberal ideology, and looks ahead towards a rethinking of the
system beyond neoliberalism.

Judith Perle’s article, ‘The Invisible Fence: An Exploration of
Potential Conflict between the Right to Roam and the Right
to Exclude’, analyses examples of land access and ownership
rights, from feudal to present-day England, Wales, Scotland,
Scandinavia and America. Through these examples a fascin-
ating and troubling story is told—of the ongoing global
appropriation of the commons and the evolution of privat-
ised, capitalist property rights.

Two articles in this issue continue the privacy and surveil-
lance theme from our October 2014 conference, the papers
from which were published in BBKLR issue 2(2). The first of
these is ‘From Surveillance to Dataveillance: Disappearing
Bodies and the End of Optics’, by Dzmitry Tsapkou, Uni-
versity of Tartu. In his piece, Tsapkou talks about the con-
temporary advances being made in surveillance techniques,
referencing Michel Foucault’s development of Bentham’s
panoptic model, and arguing that Foucault’s work on the
panoptic principle is today more relevant than ever. He
expands upon this by explaining that the panoptic principle
has come to colonise public spaces and homes, with ‘data-
veillance’ increasingly enabled by individuals’ digital foot-
prints.

The second piece following our conference theme is by
Samantha Ribeiro. ‘When Privacy Feeds Surveillance: The
ECJ’s Decision on Google vs AEPD and the Brazilian Ex-
perience’ discusses the impact of the application of the ECJ’s
interpretation of Directive 95/46/EC on the protection of
individual rights in Brazil, also touching on an important
Spanish and European case involving Google and the ‘right
to be forgotten’. She references the recent impact of the
Directive on the Brazilian judiciary and discusses ways to
neutralise what she argues are the negative impacts of the
ECJ’s decisions.

Mikael Silfors’ ‘Gendered Archetypes and Veils of Object-
ivity: Identifying Possibilities and Manifestations of Norma-
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tive Influences in Swedish Rape Proceedings’ could hardly be
timelier. There is no reference to Julian Assange, but with his
controversial predicament still being drawn out this might
make particularly interesting reading for those following the
story. Of course the article’s real import is its relevance to
the global swell of public dissatisfaction over how most legal
systems (and societies at large) treat rape victims. Silfors
focuses on the two discursive orders of rape, in particular
looking at the perception of the judiciary, the victims and
then taking a statistical view, analysing the percentage of
reports and conviction rates. The article cites many reasons
given by the judiciary when choosing to acquit or convict,
revealing telling contradictions, incongruities and, most
importantly, the epistemological and normative underpin-
nings of law’s present predisposition to repeatedly fall into
the trap of victim-blaming.

In the features section of this issue we have two award-
winning pieces. Emily Grabham’s essay ‘Intersectionality:
Traumatic Impressions’ is reviewed by Jonathan Ow. Jona-
than’s review essay was awarded the Helena Kennedy Prize
for Best Critical Essay, as well as the Lexis Nexus Prize for
Best Optional Module Result, by the Birkbeck School of Law,
where Ow is an LLB candidate. We also, unusually, have a
piece by one of our own Editorial Board members, Ian Mc-
Donald. His impressive response to the question ‘Is Magna
Carta More Honoured in the Breach?’ was awarded second
prize in the Times Law Award, and we are very proud to be
able to include it in the journal.

As we look to publish this latest edition, we would like to
thank Patricia Tuitt, Dean of the School of Law at Birkbeck,
and Sir Terence Etherton, our Patron, for their continued
support of the Review. We would also like to offer very
special thanks to the previous Managing Editor, Features
Editor and Editors-in-Chief—Fraser Alcorn, Edward Chin,
Marek Marczynski and Vincent Chao. They mothered the
journal lovingly from inception, for a span of two fantastic
volumes, allowing us, the journal’s new leadership, to stand
high on tall shoulders and continue an already great
tradition (despite its spritely youth) of high-quality, student-
run, legal studies publishing. It is thanks to their (unfathom-
ably) hard work that the journal exists. This effort was
officially recognised in January this year, when the editorial
board proudly received from Birkbeck the Prize for Contri-
bution to the Life of the School of Law. We would like to
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add our own recognition to Birkbeck’s and wish the old
guard all the best in their future endeavours.

Lastly, we would like to thank our Advisory Board for their
continued support and guidance (in particular, a special
thank you to Eddie Bruce-Jones and Victoria Ridler for
always being available when needed), and our entirely new
Editorial Board, whose hard work made this issue possible.

Nana Anowa Hughes, Simon
Thorpe, and Devin Frank

May 2015
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Interview Foreword: On the
Significance of Inviting Professor
Mendieta to Birkbeck

OSCAR GUARDIOLA-RIVERA*

Professor Eduardo Mendieta has been the department chair at the
School of Philosophy, State University of New York at Stony Brook,
United States, for some time now, and from the summer of 2015 will
take up a position as Professor at Pennsylvania State University. On
11 and 12 September 2014, he and I co-hosted a two-day seminar at
Birkbeck School of Law. The seminar was entitled ‘Focus on the
Funk: Decolonising Epistemologies, Politicising Rights.’ During this
seminar, Professor Mendieta presented his paper: The Decolonial
Turn: The Post-Human and the Anthropocene amongst Others.1 The
significance of this seminar was its continuing effort to examine the
future of critique, and its role in legal studies. This topic was
particularly riveting because it allowed us to focus on the ongoing
‘Southern Turn’ that politics, law and philosophy are taking in the
wake of political challenges to Europe’s ‘self-colonisation’ (e.g.
Greece, Spain, etc), America’s persistent issues concerning race, and
efforts in Latin America and parts of Africa to leave behind Western
tutelage and self-imposed dependence—legal, economic and intel-
lectual.

The main reason we invited Professor Mendieta to Birkbeck was to
reflect on the kind of research we do here. At Birkbeck, we work in
the tradition of critical thinking. Specifically, one of the focuses of
our activity is to labour at the intersection between aesthetic images
and political normative and legal ideals. Such was the perspective
that united the work of the founders of Birkbeck Law: people like
Costas Douzinas, Peter Goodrich, Peter Fitzpatrick, and Patrick
McAuslan. As it happens with any tradition, after a while it settles
and it needs to be reinvented if it is to avoid stagnation—to survive
and thrive. This current project of reinventing critique follows from

* Senior Lecturer in Law, Birkbeck, University of London.
1 Unpublished Paper
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